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WILLIAMS vs. KIMBALL. 


Apprat from the court of the first district. Eastern District. 
December, 1829. 
ow 
WILLIaMs 


Marty, J. delivered the opinion of the 
court. The citation was served on the-de- 
fendant in person, and three slaves were at- 


vs. 
KiMBALL. 





In an attach- 


» fiached. Judgment was taken by default, mont case, noat- 





rey is to be 


» ind afterwards made final. He appealed. appointed, by = 


urt, to 


te His counsel assigns as error, that no at- fendant, if the 


citation be serv- 


'» lorney was appointed by the court, as is-re~. ¢4 om him. 


ired by the Code of Practice, 260. 
In ordinary cases, the defendant is made 


»: |aparty, by the service of the petition and 
» |titation on his person or at his domicil: 
‘fin others, by such a service at his last place 

{of residence. 


If, however, the petition contains a prayer 


Jor an attachment, and the citation cannot 
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Eastern District. be served in any of the above manners, it | 
December, 1829. 
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WILLIAMs 
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KrEMBALL. 
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may be by affixing copies of it in certain 
places, d. 254, and the subsequent attach. 
ment of his property. /d. 256. 

If the party, thus made a defendant to q 
suit, i.e. without a citation on his person, at 
his domicil, or last place of residence, fail 
to appear, the court must appoint him ap 
attorney, id. 260. He needs this aid from 
the court, because the apparent impossibi. 
lity of service in the ordinary way, raisesa 
presumption, that he is abroad, and cannot 
have timely knowledge of the action. Jn 
such a case, the proceedings are ratheris 
rem. than in personam. Id. 265. 

But when the defendant is made a_party, 
by the service of the citation, on his person, 
at his domicil or last residence, the action 
is essentially in personam, and is to be pro 
secuted in the ordinary way against thede 
fendant: he has received that notice, which 
renders ordinary defendants liable to a 
judgment by default, on failure to appear 
and answer. He is not one of the defend- 
ants, of which the Code of Practice (258) | 
speaks, thus made a party toa suit, i. e. a8 
provided in the 254th and 256th article, by 
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iit) citation affixed in certain places, and the Eastern District. 
ait | subsequent attachment of his property, but a 
ch | has been made so by service of citation in W*t4ms 
the regular way. a aa 
8 Although the attachment has been ob- 

at | tained, if, after this ordinary mode of service 

fil | of the citation, no property be attached, 

either because he has none, or has succeed- 

4 ed in removing his out of the sheriff’s way, 

8 


or even because the plaintiff has directed 
the sheriff to forbear levying the attach- 
ment, still, the defendant being regularly 
made a party, the suit is to proceed in the 
ordinary way, as if no attachment had been 
asked. There will be no need of the court 
appointing an attorney to the defendant, be- 


a = 


cause he has notice of the consequence of 
his failure to appear and answer, and may 
appoint an attorney, if he need one. We 
cannot see why, the actual service of the 
attachment should alter the case. The de- 
fendant, after having been made a party by 
the due service of the citation, does not 
cease to be so by the attachment of his pro- 
perty. Heis not made a party, by the affix- 
ing of the citation, nor by the attachment of 
OF) his property, because he was a party before 
Vor. vitt. (N. 8.) 45 
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the sheriff affixed the citation or attached hig 
property. The action is an ordinary one 
in personam, and the service of the attach- 
ment is a mere incident in the suit, a com 
servatory act, which accompanies the de- 


mand, (td. 208,) but which does not consti+ 


tute it. 

An attachment, like all other conserva- 
tory acts, is not, when the defendant is per- 
sonally cited, a mode of bringing a suit, but 
a remedy or incident, which may precede, 


accompany, or be subsequent to the action, — 


In the language of the code, it may accom 
pany a demand, or give effect to a suit, 
which the plaintiff has brought, or intends 
to bring. Id. 208 & 230. 

A prayer for a writ of attachment, does 
not dispense with a citation of the party, 
any more than a prayer for the arrest of his 
person, the provisional service or seques- 
tration of that in dispute, as an injunction. 
A citation is required, on every demand in 
wriling, (id. 170 & 172,) and particularly 
in cases of attachment. Jd. 251 & 253. 

We admit that, at first view, the court's 
naming an attorney to defend a party pre- 


sent in court, appeared to us. an anomaly . 
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introduced by the code. The section of it, eastern pistrict: 
which treats of attachment, is extremely ob- per ona 
scure, and the English text, which, from the wae 
relative correctness of the French, appears Kr«saux. 
as a translation of it, is fullofgross blunders. 
The title, and most of the articles of the 
section, seem confined to attachments in the 
hands of garnishees: attachments in the 
hands of third persons, seeming to exclude 
attachments of property in the hands of the 
party. In the 249th and 264th articles, the 
word defendant is evidently used for plaintiff, 
and in the 254th, 258th and 259th, the word 
garnishee.is instead of defendant. 
Ona elose examination of the whole sec- 
tion, and a comparison of all its articles, we 
conclude, that the court is not bound to ap- 
point an attorney to a defendant, brought 
into court, by the regular service of a cita- 
tion on his person, at his domicil or last 
place of residence, even where a prayer for 
an attachment precedes, accompanies, or 
follows the institution of a suit, and proper- 
ty be thereon attached. 


It is therefore ordered, adjudged and de- 
y* | creed, that the judgment of the district 
court be afhrmed, with costs. 
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Eastern District. Preston for the plaintiff, Peirce for the de- 

December, 1829. ; 
aad 
Winns ame 


vs. —_———— 


KIMBALL. 


fendant. 


z 
- 


DELACROIX os. CENAS’ HEIRS. 


If avendee fails APPEAL from the court of the first district. 
to call his vendor , 


i » th ‘ = 
latter is | ms lia. Porter, J. delivered the opinion of the 


ble for any costs 


or damages, court. The plaintiff purchased, at a sale 


whi fi 

defending the ac. made by the ancestor of the defendants, 

tion. , 

The vendor call- who was sheriff of the parish of Orleans, 
ed in warranty, ‘ ‘ 

may defend the Certain slaves, from which he was after- 
suit, or confess E ; ‘ : 

judgme mo 4 he wards evicted, by a julguest of this hei 
But if the ven- The cause of this eviction was, the misreci- 


dee supposes, he 
does so through tal in the deed of sale, of the judgments un- 


dnfend the aut ox der which the seizure and sale took place, 

is own responsi- 

bility. But the money which the plaintiff had 
paid, for the property so purchased by him, 
having been applied to a discharge of a 
debt due by its owner, the court decreed, 
that he should return to the plaintiff this 
money, with five per cent. interest from the 
institution of the suit; and that the plaintiff 
should pay the hire of the negroes, from the 


same time, being, in the eye of the law, @ 


possessor in bad faith, from the period the - 


defects of his title were made known to him. 





—_ -_ ~~ -_ 
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The hire of the slaves, amounted tomore gastern Distzi 


than the interest which was allowed to the 


aNd 


plaintiff ; and this, action is brought to reco- ane 
ver the difference between them, together Cas” mxms. 


with the costs, which the plaintiff paid, in 
defending the suit brought against him by 
the original defendant, in execution. The 
amount is stated to be twelve hundred and 
eighty-three dollars 38-100. 

The court of the first instance, refused to 
allow the claim, for the difference between 
the hire and the interest, but gave judgment 
against the defendant, for the costs expend- 
ed by the plaintiff in defending his title. 
From this judgment the plaintiff has appeal- 
ed, and the defendants have prayed, that it 
be so amended, that they may be discharged 
from all liability to the plaintiff. 

Various questions have been raised by 
counsel and argued, but that which was prin- 
cipally relied on by the defendants, and most 
discussed, is in our judgment decisive of the 
case, and renders an examination of the oth- 
ers unnecessary. 

It has been already noticed, that the inju- 
ries of which the plaintiff complains, arose 
subsequent to the commencement of the ac- 
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Eastern District. tion, and were the payment by him of the hire 
of the negroes from the institution of the suit, 
norx and the costs incurred in defending it. 


CENAsS’ HEIRS. 


December, 1829. 





The defendants insist, they should not be 
made responsible for the damages proceeding 
from this cause, for if their ancestor had been 
cited in warranty, he could, and would, at 
once have surrendered the property, and thus 
have avoided the damages, which weré a 
consequence of the obstinacy of the plaintiff, 
in defending the action. 

To this the plaintiff replies, that the suit in re- 
vindication was pending a considerable time, 
before he was aware of the grounds, on which 
the defendants in execution asserted the nul- 
lity of the sale made to him. That a vendor 
has not the right, when called in warranty, to 
abandon his title to the property, and consent 
to judgment being rendered in favour of the 
petitioner; and finally, that by the provisions 
of the Civil Code, in force at the time the ac- 
tion was instituted, the only consequence of 
the plaintiff’s failure to cite the defendants’ 
ancestor in warranty, is the right reserved to 
them to show, that had he been called in, he 
could have successfully resisted the claim, of 
those who set up title to the property he sold. ' 
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The authority of Pothier, has been princi- Eastern District. 
pally relied on by the defendants, and it goes ei ar 
the whole length, of sustaining the position ae a 
for which they contend. He states expressly, Cumas) esas. 


that although the buyer may, at any time, ex- 
ercise his action against his vendor, he is 
deeply interested in doing so as. soon as he 
is sued, for in default of giving notice, he has 
no recourse, for the expenses incurred during 
the period which intervenes between citation 
and judgment. He is only responsible, for 
the costs of the original process. A contrary 
doctrine, the author states, would put it in 
the power of the vendor, to ruin the seller, by 
carrying on a suit, of whieh he had no know- 
ledge. Pothier, iraité de vente, nos. 109 and 


128. 
The grounds, on which the plaintiff con- 


tests the application of this authority to his 
case, are next to be noticed. ; 

And first, as to his want of knowledge that 
his title would be assailed, fer the defect on 

which it was ultimately decided to be bad, 
~ and that, consequently, he could not have 
given notice, we think there is no strength in 
it, Plaintiffs, in a petitory action, do not set 
out in their petition, the defects in their adver- 
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Eastern District. SAry’s pretensions. ‘They state their own title, 
ee: oie om ’ The obligation to call in warranty the vendor, 

Desacaorx does not depend on the grounds alleged for 
Camas’ HEIRS. recovery by the party sueing, but on the fact 


of the property being claimed from the © 


vendec. 

The second ground appears to us equally 
untenable, When a buyer, who is troubled 
by an action in revindication, calls on his 
seller to come in and defend the title of the 
thing sold, the management of the defence is 
surrendered to the latter, and as he is the per- 
son on whom the loss must ultimately fall, he 
has a right to conduct it in the manner which 
he judges most conducive to his interests. If 
he has sold bona fide, and discovers his title 
to be a bad one, he certainly has the right to 
abandon a defence, which can only increase 


‘his responsibility, and mulct him in greater 


damages. The opposite rule, would require 
him to contest a demand, which he knew 
was well founded, and support pretensions, on 
his part, which he was convinced were ille- 
gal. Ina word, it would require him to.o 
an immoral and an unjust thing. We have 
looked a good deal into the books, to see if any 
thing could be found in them, which would 
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thus limit te rights of a vendor called in war- 
ranty, and, far from finding any thing in them, 
to support the position taken at the bar, they 
expressly sanction the contrary doctrine. Po- 
_ thier, traite de. vente, nos. 123 and 129. Mer- 
lin, Repertoire, vol. 5. garantie. 

If, indeed, the buyer has reason to believe, 
there is collusion between the party sueing 
and his vendor, he may contest the case on 
his own responsibility ; but unless the vendee 
chooses to do so on this condition, the seller 
may defend as he pleases, or refuse to defend, 
when he discovers it cannot be done with the 
prospect of success. Pothier, traité de vente, 
nos, 113 and 115. 

The article in the Civil Code, which de- 
clares the warranty to cease, when the buyer 
has let himself be cast, in a definitive judg- 
ment, without calling on his seller, if said 
seller prove, that he had sufficient ground or 
means, to have obtained a judgment in his 
favour, is not, in our opinion, contrary to the 
principle for which the defendants contend, 
but in consonance with it. They both rest 
on the same foundation, namely, that the ven- 
dor should not be made responsible for any 
thing, which a knowledge of the suit would 

VoL. vit. (N. Ss.) 46 
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Eastern District, 
December, 1829. 
P\ 
Dexvacrorx 


vs. 
CENAS’ HEIRs. 
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Eastern District. have entitled him to avoid. The words of 


December, 1829. 


Pw 


the law are satisfied, by eonstruing it to apply 


eae ae (as we believe thedegislature intended) to the 
Cunas? zr. value of the thing evicted, and all the fruits 





and costs anterior to the time when the vendee 
could have given notice. Its spirit would be 
essentially violated, by making the seller re- 
sponsible for the consequences of a litigation, 
which he could have avoided. By the Span- 
ish law, the buyer, who failed to cite his ven- 
dor in warranty, lost all recourse on him. The 
provision in our code, which modified and 
softened the-rigor of this rule, was, we pre- 
sume, taken from the French jurisprudence, 
which, as we understand it, was that of the 
Roman. With that provision, stood the ex- 
ception relied on here, and it may well stand 
with it in our law, more especially, when the 
limitation is in perfect harmony with the prin- 
ciple on which the doctrine rests. Febrero, p, 


1, art, 7, 0.42. Par. 5, tit.5, ley32. Dig. 


Liv. 21, tit. 2, law 53. 

In the case of Fleming & ux. vs. Lock- 
hart, the question raised here was not made, 
and the expressions used in the opinion, relat- 
ed to the general liability of the sheriff, as ven- 
dor, for the value of the thing evicted from 
the purchaser. 10 Martin, 398. 








32> © ws =—™ A 








OF THE STATE OF LOUISIANA. 363 


We do not think the defendants liable for Eastern District. 
. : B -'. December, 1829. 
any thing, except the costs of serving the ori- = ww 
ginal process on the plaintiff, in the suitin ?*™4c#o™ 
which he was evicted, and as the record does ©*%4* ##™**- 
not afford proof of the amount, the cause must 


be remanded. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and that 
the cause be remanded, to be proceeded in 
according to law, the appellees paying the 
costs of this appeal. 


Seghers for the plaintiff, Peirce and 
Christy for the defendants. 


DUFART vs. DUFOUR. 


Apprat from the court of the first district. ff partnersstate, 

* = the preamble 

Martin, J. delivered the opinion of the that toe hee’ 

court. ‘The parties to this suit were partners, a fo 
™ of the date, no 

for the purchase of goods in New-Orleans, account can be 
. ; : laimed by ei 

and the sale of them in Tampico and Sota la ther, of any an- 
terior transac- 


Marina. The defendant attended to the pur- tion. 
chases, and the plaintiff to the sales. On the 
28th of November, 1825, both being at Soto 








CASES IN THE SUPREME COURT 


Bistern District. la Marina, they entered into an agreement, in 
December, 1829. 





the following words: 

“We, the subscribers, certify, that we have 
settled our affairs (reglé nos operations) till 
this day, relating to our trade in ‘Tampico and 
Soto la Marina, and have agreed to what 
follows: 

“I, J. Dufour, declare, I received this-day, 
from Dufart, $7,264, due by me in New- 
Orleans, on contracts anterior to this day, for 
our commerce. I have also received from 
him $10,183, to be laid out in goods, in New- 
Orleans, to be sent to Dufart, to be sold on 
our account. I further declare, that from this 
latter sum Dufart may deduct his advances 
fur our commerce, and this being done, the 
balance will belong to us jointly, The debts 
we have collected, are also to be equally di- 
vided, as being part of our profits, He may 
retain from the above debts, which amount, 
by approximation, to $9,168, according to 
our calculation,and which he is to collect; $60 
per month, since our departure from New- 
Orleans, till this day; and $300, I having 
taken out a like sum. 

“J, Dufart, approve what is above written, — 
and bind myself to account to Dufour, for one 
half of said collections.” 
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The defendant having neglected to send nile meat 


goods, according to this agreement, the plain- 
iff came over, and finally instituted the pre- 
sent suit, The defendant, by reconvention, 
claimed an account from the plaintiff, of all 
transactions from the beginning of the part- 
nership. ‘The plaintiff contended, every thing 
- was settled up to the day of the above agree- 
ment. 

-The district court thought so and ordered 
an account of osterior transactions, From 
this interlocutory order the present appeal is 
taken. 

We think the district court did not err. 
The first sentence of the agreement has no 
meaning, if the parties did not mean to con- 
vey the idea, that all anterior transactions 
were adjusted. 

It is true, advances, made by the plaintiff, 
are spoken of, without their amount being 
stated, and the amount of the active debts is 
stated, by approximation on the calculation of 
the partners. If the plaintiff claims any al- 
lowance for advances, he must show their- 
amount, It is not extraordinary, that the ac- 
tive debts cannot be finally ascertained, with- 


December, 1829. 
ON 
DurartT 

v8. 
Durovr. 





propert 
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Eastern District. OUt a liquidation, to which the debtors ‘must 


December, 1829. 


ON 
DvuFrartT 
vs. 
Durovur. 


A minor has a 


mortgage on the 
of a per- 


son, o inter- 
meddles with his 
tate. 





be parties. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, and the case remanded for fur- 
ther proceeding®, the appellant paying costs 
in this court. | 


Derbigny for plaintiff, Grymes for de- 
fendant. 


 eencnctt iemme 
NOLTE & CO. vs. THEIR CREDITORS: 


Appeat from the court of the first district. 


Matnews, J. delivered the opinion of the 
court. In this case, opposition was made toa 
tableau of distribution of the estate of the in- 
solvents by the tutor of the minor children 
and heirs of 'Thomas L. Harman, deceased, 
on the ground, that they are creditors to a 
greater amount than that for which they were 
placed on said tableau, and allege, that they 


are entitled to be paid the sum by them claim- 


ed, as privileged creditors, &c. The judg- 


ment of the court below fixed the amount of. 


their credit, but refused to accord any privi- 
lege, from which they appealed. 
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By the pleadings in the cause,two questions astern District. 
of privilege or preference are raised. ‘The oar. 
first relates to a legal or tacit mortgage, which Noxrz & co. 
is claimed on all the property of the insol- THEIN CRED'RS. 
vents: the second, toa lien on a lot of ground, 
which is alleged to have been paid» for with 
the funds of the appellants/"and made a part 
of the credit estate. The privilege claimed, 
in reference to the whole estate of the insol- 
vent, is said to be founded on the 32834 art. 
of the Louisiana Code, which establishes a 
legal mortgage on the property of persons, 
who, without being appointed tutors and cu- 
rators of moneys, &c. interfere in the admi- 
nistration of their property. ‘There isno am- 
biguity in the expression of the law. Its ap- 
plication must, in all cases, depend on proof of 
facts to establish such meddling with the pro- 
perty of minors, as amounts to an interference 
in administration. In the present case, the 
evidence shows, that Vincent Nolte & co, 
used a part of the funds of the succession, be- 
longing to the minors, for their own benefit. 

Whether this use and application of the pro- 
perty of the latter were made by a single act 
or many, cannot alter the disposition of the 
code, to secure the interest of those who are 
considered as incapable of managing their 
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December, 1829 


Sian. 


Nourse & co. 


v8. 
THEIR CRED’RS. 
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own affairs, by allowing a tacit mortgage on or 


the property of intermeddlers. 

. The estate of the ancestor of the minors, in 
whose behalf a legal mortgage is now claimed 
on the property of the insolvents, was under 
administration by his testamentary executors; 
and it is alleged,‘in favour of the mass of cré= 
ditors, that the interference of V. Nolte & co, 
was authorised by them, or that, at least, they 
subsequently. sanctioned and confirmed the 
acts of the interferors. We are of opinion, 
that the evidence in the cause does fot sup- 
port either of these allegations. There is no 
proof, whatever, of authority given by the 
executors, previous to thetransaction by which 
the funds of the minors were diverted to the 
use of the persons who intermeddled in the 
administration of their estate; and the nota- 
rial act, by which a mortgage on the property 
of Jourdan, who had profited by the divertion 
of these funds, was released, does not appear 
to have been made, in reference to the trafis- 
action which took place between him and V. 
Nolte & co. They must, therefore, be con- 
sidered as having interfered in the adminis- 
tration of property, belonging to the minof 
heirs of Thomas L, Harman, who, according 
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to the article of the code above cited, have & Eastern District. 
legal mortgage on the estate of the insolvents, —s : 
and should be paid out of it by privilege and ou & co 
preference, in pursuance of such mortgage, ™=*™* ouEp’as 
_ This view of the case (it is presumed) ren- 
ders unnecessary any enquiry relative to the 
privilege, claimed on the lot which is said to 
have been purchased with the funds of the 
minors, , 




























It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be avoided, reversed and annulled ; and it is 
further ordered, adjudged and decreed, that 
the appellants be placed on the tableau of 
distribution of the insolvents, for the sum of 
seven thousand four hundred and sixty-one 
dollars 83-100, as creditors, having the privi- 
lege and preference accorded by a legal 
mortgage, in pursuance of the 3283d article 
of the Louisiana Code: the insolvents’ estate : 
to pay costs, &c. 


Grymes for the plaintiffs, Peirce and Eus- 
tis for the defendants. 





Von. vil. (n.s.)- 47 
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Eastern District. KING 
December, 1839. NG vs. GAYOSO, USE OF STILLE. 
whi “8 Appeat from the court of the third district, 


Givige, the judge of the second presiding. 
The pam Martin, J. delivered the opinion of the 
of a promissory court, The defendant, having obtained a 


note, with power 


to make such : ° j 
to make such use writ of seizure and sale, on an authentic act, 


eee phy executed by the plaintiff, the latter obtained 


a sin¢ an injunction and prayed for a jury. The = 


Co's surety, isnot prayer was opposed. The opposition ‘sus. 
orerd be openicy tained ; and the c&use tried summarily. The 
tothe poyee injunction was dissolved, and te plaintiff 
_ appealed. 4 
By the Code of Practice, cases on injunc- — 
tions are directed: to be tried summarily, and 

without a jury. Art. 740 & 757. 


The plaintiff and appellant, purchaser of 


























a tract of land from ?Gayoso, had given for 


the price a note, the payment of which was 
secured by a mortgage. Gayoso endorsed 
the note to Stille, and by a notarial act, made 
a transfer of itand of the mortgage, in order 
to secure her against the consequences ofa 
suretyship, on which she had entered for him. 

Her claim was resisted, on the ground, that 
she was not the absolute endorsee and actual 
owner of the note; but a mere pledgee, and 
consequently bound to admit any defence 
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which the maker of the note could oppose 10 astern District. 
| the payee; and that the latter, in the sale of ke : 
| the land, for the payment of which the note 
was given, had been guilty of. such a fraud 
and concealment, as authorised the with- 
holding of the price. ' | 

The appellee’s counsel has laboured to 
show, that the allegations of fraud and con- 
cealment are unsupported; but the case ap- 
pears to us to turn on the liability of the en- 
dorsee to admit every defence, which — 
be opposed to the maker. 

The note was endorsed, before maturity, 
and in the usual form, it was negociable, and 
the act of transfer has a clause, setting over to 
the transferee all the payee’s hypothecary 
rights, and the transfer is stated to be made 
in consequence of the transferee having be- 
come surety of the transferor, and it is added, 
“that the said Margaret C. C. Siille, is hereby 
authorised, fully to make such’ use and dispo- 
sition of the note and mortgage, as she thinks 
proper, as long as she remains the surety of 
Gayoso, as aforesaid; and that, as soon asshe 
is released and discharged from said surety- 
ship, she is to return said note to Gayoso, or, 
in case she has disposed of it, in any manner 
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vs. 
Gayoso. 
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’ Eastern District. Whatsoever, she i is to account to said Gayoso, 


for the full and entire value of the same.” 
So the endorser has a défeasible owner. 

ship in the note; for, she may dispose of it, in 

any manner whatsoever, and is only account- 


able for its amount, on the contingency of her. 


being released from the suretyship. 
But the: appellant’s counsel urges, that 


she is still a mere pledgee, yet with power - 
to dispose of the pledge; and under the 


Code, 3128, the destruction of the pledge, 
by the insolvency of the maker, would not 


be her loss, but that of the pledgor, who con- 


sequently remains the owner; res perit do- 
mino, and the pledgee cannot have a better 
right than the pledgor, and consequently the 
maker can_ oppose, to the endorsee, every 


‘plea which he could oppose to the payee. 


This argument appears inconclusive; for, 
even in the case of an absolute endorsement, 
on the destruction of the pledge, by the in- 


solvency of the maker of the note, the loss 


would fall on ‘the endorsee,: and not on the 
endorser. be | 


We were further referred to the same 


Code, 3109, where it is said that, in regard 
to those things in which the plédgor has a 
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\ property, which may be divested, or which Eastem Distriet. 
is subject to incumbrances, he cannot trans- ‘ perens.. 
fer to the pledgee any, further -_* in the mae 
pledge than he has himself. = ~~ Garone. 

This is true, under the general principle, 
non dat, qui non habet. Nemo plus juris in 
alium transferre potest, et quam ipse habet: 

- but there are exceptions to’ it. ‘The robber 
of the mail has no legal right to bank notes 
taken out of it, yet, by passing them in the' 
regular course of business, he transfers to an 
innocent holder a right, which he has nots 
and the payee of a note, to whom, were he 
to sue, the plea of want of consideratién, con- | 
cealment and compensation, could be op- 
posed, transfers to an honest ss the 
right of resisting those pleas. 

It is a general principle of commercial law, 
that the maker of a note, payable to order, 
engages to pay its amount to the innotent 
endorsee who took it in the usual course’ of 
business, for a valuable consideration, what- 
ever claim the maker may have against the 
payee, and we are ignorant of any excep- 
tion to the rule, in favour of a pledgee.— 
Promissory notes are expressly made the 
subject of the contract of pledge. id. 3123. 
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Eastern District To pledge a note, is, therefore, to make a 1 


**- timate use of iti. In the on I 
siness, notes and bills of exchange are used — 
to pay debts, make purchases or raise money 
by discount. or, pledge.. He, therefore, who | 
gives a bill or note, authorises the use of. it | 
for any of those purposes and must know, 
by such a disposal of it, the payee will ena- : 
ble the endorsee to repel any clause ofthe 
maker, on the score of want of consideration, 
concealment, or maar rin 
fit injuria, 

In the case of Bosamquet & al. vs. 





held, that a banker might resort to bills de 
‘posited with him by a customer, who lad 
overdrawn, and that the right of the former, 
on such bills, could be extinguished by pay- 
ment only. - ; i 


It is therefore ordered, adjadged andi 
creed, that the judgment of the district 
be affirmed with costs. 


McCaleb, Ret we Ogden, for, the 
plait ‘Worleman for the defendant — 
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_—-s PIBMUKES'& AL. vs. MUSGROVE. Prete 1 

Appea. from the court of the eighth dis- Duomo 

trict, ‘the judge , the third presiding. Musonovs. 
The revocation 
Porter, J. delivered the opinion of the of deed to aoe 
court. This case has been already before pape 
the court: a-full, statement of the pleadings ed as res: judi- 
and matters at issue are contained in the cin of "a 
opinion given, on remanding the cause, and tions sare 
it is unnecessary to ee them here. Vol, 
7, BO. ee be be given in or evi- 
A verdict has been again found for the de- Ota evden 
fendant, and the plaintiffs have appealed. of the shell, 
They rely, for a reversal-of the judgment be- cannot be found, 
low, on alleged errors of the judge who tried enh of his hand 
the cause, in rejecting and admitting evi- 





Tw ra suc- 


dence. <a, in the 
Before examining the several bills of ex- spp though ex- 
ception, by which the opinions of the judge vate a 
may be given in 

aque are brought before us, it. is necessary evidence in this, 


to dispose of the plea of res judicata, which peer p> be _— 


the defendant offered in } defence of the pre- porn ot ie 
that state. 

sent action. When the par- 

The suit is se for certain ‘slaves, card inode ce, 

which the plaintiffs claim, in virtue of a deed incomplete, and 
oO a tra 


of trust, as they style it, executed by their of the part omit- 





E | Dumvsee&a ing the slayes and nda increas to the pet 
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_ Bastern District, father, in the year 18145 which on 
— —~w | Was created trustee, on Con 







_-Musonors tenarsagiene iy pune SP'aE8 and married. 
claim of the pétitioners, was rendered 4 q ¥ 
Se phar clap pal 
ome The parties toit, were the father of the pid E 
veyance for the tiffs, complainant, and he trustee, Tor 
ther, may te 6 respondent. The deorée of the court anm 
ayy the deed, as having betn made without 
tig sideration, 

‘It is obvious, ia a Aecision | in this 
between these, parties, cannot have the u 
* thority of the thing judged against the plaia- a 
+8, tiffs, if any right to the property vested in. Pi 
them by the deed notwithstanding a subees® 
quent change of intention on the part.of the . 

father. if, on the contrary, the father hada — 
right to revoke the advantages, conferred co 
his children, and his |suit in Mississippi, to 
annul the deed, “had that effect; then its im 
fluence, on” the rights of the plaintiffs, must 
arise from that change of will, which, whe- 
ther expressed through the medium of a pe- 
tition, in a sully where the. children were not 
parties, or evidenced by a deed of revocation, 
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tnust have its effect as auch, and is.a'defence 
} ow the merits—not one Hoe cat aah wy 
shape of an exception. © ry 
-/The first bill: of cahieiia taken by ‘the 
plaintiffs, was, to the testimony of a witness, 
| called by the defendants:'to’ prove ‘certain 
‘] declarations of the father of the’ plaintiffs, in 
‘ relation to the document, on. which the action 
4 was instituted, .The witness swore, thathe  ° 
had heard him say, he never kuew any thing 

| = of the counter letter or obligation of Terry, 
> until a few ménths. before the institution of 
the present suit. . 

The plaintiffs’ objection to this testimony, 
was on three grounds : 
1st. Such testimony could not be receiv- 
-ed, under the general issue, which was waived 
| __ by inconsistent pleas. 
a 2d. The father was not a party to the 
present suit. 

cs 3d. Theinstrument declared on, contained 
: a stignilation pour autrui, and could not be 
affected by the declaration of'the maker. 

‘| — "The last objection may bg dismissed with 
the observation, that it went to the effect of 
| the proof'when received, not to the’ legality 

_ of its introduction. And the first may be : 
Vor. vin. (n.s.) 48 ‘ 
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disposed of by stating, that ‘if the declara-. - 


tions of the father could be received in evi- . 
dence at all, there was nothing in the plead- — 


ings which prevented them from being offer- 
ed. The answer denies all and singular the 
facts in the petition, consequently it denies 
the existence of the instrument, on which 
suit was brought. The other pleas, Which 
accompany this denial, are not, in our judg- 
ment, in any way inconsistent with it. | 
The second objection, we think well ta- 
ken. The father, who made the declaration, 
had assigned all his right in the property to 
Andrew Dismukes, under whom the defend- 
ant claimed. His declarations, therefore, 
could not affect the right which his children 
might have under an instrument previously 
made, to which he was a party. And the 
objection to his testimony, is of equal force, 
when his declarations are introduced to 
prove the non-existence of any such writing. 
Independent of this objection, the proof 
amounted to nothing more’ than hearsay. 
And though it is. true, that the father could 
not be called as a witness, this disqualifica- 


tion did not authorize the pzoof of his decla- i 


tions, for that would be to receive evidence 
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could not be admitted from one that was 
competent, | 
The next exception was taken to the in- 
troduction of certain notes, which had been 
executed by the defendant,’ The plaintiffs 
objected: first, because the absence of the 
subscribing witness had not been proved by 
the return of the sheriff; and second, because 
the instruments offered, were executed by 
the party presenting them, and‘no one could 
make proof for themselves. | 
The return of the sheriff, that a witness 
cannot be found, is not the only evidence 
which may be given, to authorize the intro- 
duction of other proof; showing that He re- 
sides in a foreign country, or that diligent 


search has been made for him within the ju- 


risdiction of the court, by witnesses who de- 
pose to these facts, will authorize evidence 
of his hand writing. The notes of the de- 
fendant were good evidence, if they made a 
part of the res gesta. And if they did not, 
it was the duty of the party excepting, to 
place on ‘the record all facts necessary to 
show the incorrectness of the opinion of the 
Judge a quo. Starkie, part 2, 342} 





379 


indirectly from an incompetent witness, what Eastern Disttict. 


December; 1829. 
Py 
DismugEs& a. 

a 
MuscGrove. 





SLA ARS Ri IR SA Heath ie ec i at SR aioe ly AS wh i ETS NO ow a ere é “= 
= int Se TT ae TEE ee a —— oe F Bi i ck Sak " . n ee ee, een ee 
. rs ; « 


Eastern District. 
December, 1829, 


PON 


CASES IN THE SUPREME COURT 


The plaintiffs next excepted to the intro- 
duction of the appraisement and sale of the 


Dumwepetas. estate of Terry, oa the grounds, first, thatthe 


en ae 


acts were under private signature and not 
proved, and the sale and inventory were not 
made confermably to the laws of Louisiana. 

The appraisement and sale formed part of 
the proceedings in the orphan court of the 
state of Mississippi. ‘They were presented, 
under an authentication, duly made, as being 
a true transcript of those proceedings. There 
is, of course, no ground for the first objec- 
tion, and as to their not being conformable 
to the laws of Louisiana, that might be a 
question, as to the effect they should have, 
but certainly could not prevent their intro- 
duction in proof, forming, as they did, part 
of a record from a sister state. 

The defendant offered, in evidence, a pa- 
per, purporting to be letters of administra- 
tion, granted to one Dayid Terry, in the 
state of Mississippi. The plaintiffs object- 
ed to its introduction, and the defendant ac- 
quiescing in the objection, declined reading 
it. Upon this, the plaintiffs moved the court 
to withdraw from the jury, a record, which 
had been already given in evidence, of the 
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proceedings in relation to tle successions;.iM gestern Dechert 
which these letters had been taken out. The "<3 
grounds for this motion, are alleged tobe, oegearoin 
that the defendant had shown the record not Muscnove: 
to be a complete one, and that the clerk had 
not certified the record to be a full, true and 
‘complete transcript. The court, refused, to 
withdraw the record, and the ‘plaintiffs. ex- 
cepted. 
It is not seen by us,. how the court could 
say the record was not a complete one, by 
wanting a paper which was not permitted to 
«be read in evidence. If it was on the alle- 
gation of the party offering the paper such a 
decision was to be made, his willingness to 
produce the only document necessary to make 
the record complete, ought to have prevented 
him from suffering by the omission of its not 
being inserted in the transcript. And the 
court acted correctly, in not permitting the 
plaintiffs, after having shut out the document 
necessary to the completion of the record, to 
take advantage of its not being complete. 
The necessity of producing the whole of.a 
record is founded on the idea, that the part 
omitted contains something unfavorable to 
the party offering it, and that the construc- 


a ~~ evtibcincnapedapeaeine eae TT iP Sled Le 
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tion must be gathered from the whole taken 
together. This rule is subject to exceptions, 
and none can be more proper, than that of a 
party, who had already given the transcript 
in evidence, coming forward with a docu- 
ment, necessary to complete that which he 
had already presented. Starkie on Ev. 152. 
245. 246. As he apprised. the opposite 
party of the defect, it was proper to give him 
the means of curing it. 

The objection to the clerk’s certificate is. 
not supported: in fact, he certifies the record 


to be a true copy of all the proceedings in the, 


estate of Terry. 

There are many other bills of exceptions, 
which it is unnecessary to examine, as the 
judge appears to us to have decided correctly, 
and no principle of law would be settled by 
their examination, which is not of familiar 
knowledge and daily application. 

Among them, there are, however, two, 
which it may be well to notice. A question 
is raised by them, whether the proceedings 
by the father, in the state of Mississippi, to 


annul the conveyance to Terry, could be ~ 


given in evidence in this suit. It is contend- 
ed, they were res inter alias acta, and can- 
not affect the children. 
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By the provisions of the Civil‘Code, in Eastern District. 
force at the time the conveyance was made to eT 
Terry, and that he gave his obligation, ac- Dupeeett 
knowledging to hold the property, until the Meneee?™. 
plaintiffs came of age and were married, a . 
stipulation in favour of another might be re- 
voked at any time before acceptance. For 
the purpose of showing this revocation, the 
record of a suit, brought by the father, to 
annul the conveyance, which was the founda- 
tion of the promise in favour of his children, 
was good évidence. What the effect of the 
evidence would be, is another question. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and it is 
further ordered, adjudged and decreed, that 


‘ this cause he remanded to the district court, 


with direction to the judge, not to admit the 
declarations of the father of the plaintiffs, 
that he did not know of the existence of the 
obligation on which suit is brought; and it 
is further ordered, that the appellee pay the 
costs of this appeal. 


Hennen for the plaintiffs, Ripley for the 
defendant. 
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‘astern District. 
oT 
: Kooyat _ Apprat from the court of the parish and 
HIS CREDITORS. city of New-Orleans 


ROUSSEAU vs. HIS CREDITORS. 





Notes givento © : : es 
relieve a party, Marvin, J. delivered the opinion of the 
who mortgages ~ , 


sarees tes, GOMES Simla ANoppering.expdivos, ia ap, 

the payee, need pellant, from a judgment, by which the par- 

— ish court disregarded his claim as a mortgage 
creditor of the insolvent’s mother, on eleven 
slaves, by her mortgaged to the insolvent. 

The opposing creditor’s counsel contend, 
ed, that although the insolvent’s mortgage was 
anterior to his, the opposing creditor, it form- 
ed no obstacle to his claim, because, 

1. Certain notes, therein referred to, were 
without any memorandum madesthereon by 
the notary, as required by law. Moreau’s 
Digest, 70. sect. 4. 

2. Because the sum, for which a mortgage 


was given to the insolvent, is not certain and 


rate of interest to be paid, is not stated—no 
day of payment (id. '73, Sect. 9.) agreed on. 

1. The insolvent, being desirous of reliev- 
ing his mother from pecuniary difficulty, 
gave her his own note for eleven thousand 


determined, as required by the statute: the: 
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- tion for his ‘security. Afier his failure, his Wome 


| given by the insolvent to his mother, was not ne 


which i 1g secured | bya mortgage given | by the 


court erred, in Samees, the appellant's 
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dollars, and she mortgaged the slaves in ques- Easter Eastern Dist. 4 
December, a 





syndies paler or. Mus ngeedans ‘and, Rovessav 
had the slaves sold, meustegiivestn 


_ Now i it appears to us, that the note, dhus “ gee 
one ‘of Joagy gles Se rates cemetren 


maker. Here the maker Was not the mort. 

2. Th nh section, ‘invoked by the ap- 
pellan ng’ requi that: the sum, for which a 
mortgage is given, be certain a d explicit, It 
is for the ‘sum of $11,000, w ) th interest, the 
a tated : pire have 
been intended. .. 


It does not appear iw, shat Pay é 










opposition. 
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I in heroine onderéd adjudged and. de 
creed, aetna tit 
be affirmed, with costs; © 
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the defendants. 
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December, 1829. FINBAL 4 DLQNO @, ote ; 
Pw ms + 
Kemsan’ _. Appeat from the court of the first district, 
‘Sranc & ax. 
Maruews, Bk delivered the. opinion of the 
The new code 
iss wronght no court, This suit is brought by the master, 
aig of te < ceite against the owners of the ‘stédm-boat Lady of 
as ihe Lake, in which he claims from them the 
sum of $1,567 36, as a balancé due to him, on 
account of disbursement#mnade for the bene- * 
fit ofthe boat, and for Wages" i 
It appears, from the ‘record, “diet Blane 
alone was cited in the cause, “who | 








$ 


judgment by default to be obtained 
him, which his counsel afterwards made at- 
tempts to ‘have set aside, without gu and 


afier final judgment, took the present appeal. 

Several bills of exceptions were taken to 
opinions of ihe ¢ourt below, expressed in the 
course of the trial, on which, and on an assign- 
ment of error in law, apparent on the record, 
the cause now standgbefore this court. 

The exeeptions: are not supported by the 
facts or law of the case. ’ “But we are of. opin- 
ion, that there is error in Jaw apparent in the 
final judgment. 

The suit is against joint owners of a steam- 
boat, and the petition charges them as being 
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against one only, for the wholé amountclaim- 
ed. The error; assigneidyis an improper wn- 
derstanding atid misapplication of the law, in 


relation to partnerships, - As it existed previ- , 


ous to the adoption of the L, Code, respecting 
joint owners of steam-boats, we are not left in 


* doubt, since the decision of the’ case of Car-. 
rol vs. Waters, reported it 9 Martin, 500. 


They were liable only accérding ‘to their inte- 


| Bie: property—not bound in salido in 


3 concerning its management and use, 
thi only question to be settled; in’ the present 
case, is, whether the former law" has been 
changed or arogated by’ the new code? ‘To 
prove that an alteration has been made in 
the law, relative to the liability of joint own- 
ers of steam-boats and other ‘vessels, we are 
referred to the art. 2796 of the L. Code, 
which contains a definitign of commercial 
partnerships, wherein it is declared, that an 
association, for the purpose of carrying per- 
sonal property, for hire, in ships or other ves- 
sels, is a commercial partnership, The arts. 
2798 and 2823 show clearly, that all the le- 
gislation contained in the C, Code, respecting 
commerce, had reference to a commercial 
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liable in solido, The judgment i is rendered Bastar 2 District. 
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Easter District. Code, which was then made out, by the per- 
Sey 8008 to whom ‘the, task. of code making had 
~_— been confided, and‘was ready to be submit- 

Buarc& at. ted to the legislature for adoption. This last 


code never received legislative sanction, and 
is therefore’ without the force of law: but, as 
the former was passed in reference to it, on 


matters which concern commerce, there can-., 


| ‘not be any impropriety, in looking therein for 
aid in interpreting the. provisions of the C. 


Code, on commercial subjects. In the pro- 
jected code of commerce, by the art147, it is 
expressly ‘stated, that a joint ownership of ships 
and other vessels creates a special partner- 
ship. The art, 163 declares, that i in such part- 
nership, the owners are not bound i in solido. 
Now, if these ‘rules were’ in force, no question 
could arise ‘on the apparent ontradiction be- 
tween them and the 2796th art. of the L. Code; 
for, in cases of repugaancy, it is expressly pro- 
vided, that the commiercial code should pre- 
vail, in matters relating to commerce, See 
the articles above cited, 2798 and 2823, 
There is certainly something extraordinary 
in the reference made from the C. Code to the 


- commercial code; as, from the situation in 


which they were placed, we are required to 
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look forward toa thing to be created, and 
which has not yet. receivéll any legal exist- 
ence: but the absurdity of that course of legis- 


- lation, is much paliated, bythe ci¢cumstance 


of both the codes being at the time mere pro- 
jects, and botti drawn up by the same agents 


. of the legislature. In sucha state of legisla- 


389 
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tion, we are: unable to discover, with certainty, ; 


the willofour law-makers: itis, however, be- 
lieved, that they intended toleave the laws, in 
relation to’ commerce, as they were at the 
time of adopting the L. Code, until the.com- 

mercial code should receive legislative sanc- 
tion. Yet, if any of the provisions contained 
therein are contrary and wholly repugnant to 
the rules of the commercial system, as it ex- 
isted at the time of enacting the C, Code, they 
must yield to the imperative authority of the 
posterior law. bt iy 

We are, therefore, compelled to decide, 
whether a just interpretation of that part of the 
2796th art. of the code, which defines that to 
be commercial partnership, -which is formed 
for carrying personal property, for hire, in 
ships or other vessels, be or be not, 
to the law which had previously governed us 
in relation to joint owners of steam-boats. 
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by the law; tcharter them to other 


BLanc & at. persons; for the purpose of being used by the 


latter, in any carrying. trade in which they 
may see fit toemploy them. Ifa ship or other 
vessel be hired by a partnership, formed for 
the purpose of carrying property, the members, 
of such association would be bound in solido 
to those who shiduld be injured by their negli- 
gence or that of their agents, The owners 
would, perhaps, be bound inthe same man- 
ner, if they held themselves out to the com- 
munity as partners in the carrying trade: but 
the bare circumstance of their being joint 
owners, cannot produce this effect, without, 
in our opinion, doing violence te the will ofthe 
legislature. They passed the C. Code, in al- 


lusion to a code of commerce to be made, and © 


did not intend to alter, radically, the rules 
which then prevailed in matters of commerce, 
except by-a subsequent adoption of that code 
to which they alluded, In such a state of our 


jurisprudence, the known and established laws 


of the-country ought not to be made to yield 
to subsequent enactments, unless the former 
are found to be wholly repugnant to the latter. 





soso It is Bridens,¢ t the owners of vessels may 
not be the f goods, as contemplated 
th 


dat am ia anol _,. 








OF THE STATE OF LOUISIANA 391 
If efficacy can be given to beth, by any Tea paste District 
sonable mode of const , it should) be Peeember 1629. 
done: and this, we think, ‘be effected by Kiasas | 
considering the provision of the C. Code, as Buawe & aL. 
exclusively applicable to a company, formed: Asti 
expressly to'condiict the business of carriers; at aoih - % 
leaving joint owners of vessels to their former , wn 
nts as. ta in an: pony: | a 
It is ther ) 
creed, that the pram of the dist 
be avoided, reversed and ann phere . 
further ordered, that the cause be rematided 
to said court, 10 be proceeded in ‘aecording to 
law, and thut the appellee pay the deowecbag 
appeal, se, 
Duncan for he pin, Weggomen for 
the memes MPa ie! Jain 
*? 10 ». 
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»  ecution. 


mere J. delivered the, opinion. of the pot make s new 
court, The plaintiff cldimed and. obtained 4223; 
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Eastern District an injunction against the execution of several - 
ae Sag ber writs of “fieri fi which had been placed’ 

—- Rie hands ofthe sheriff, at the suit of the 

Basix. defenddnis: Ona ‘hedting, this "injunction 

sci jase sheng rand He defen ap- 

Whether the ‘nes } Pree A cue 

from proceeding Here There’ were arian tin and as 

ryt agar We i en at of the inferior 


may not, after 
the injmetion * court was clearly correct. “Tey appear to 


Querc?” _havevissued ,jointly:againist the plaintiff and 

one Michael Bergeron, wo satsly as the writs 

| recite, certain jodgments obtained against 

them, ‘On reference to these judgments, they 

f ar to: have been rendered separately, 

) suits j against Dugat,and Bergeron. 

They consequently did not authorise a joint 
execution against both. ~ 

-\'Inrelation ‘tothe other and remaining 

writs, there exists, as far as we can’discover, 

no other objection, except that the return day 

had expired, when they came into the officer's 

hands, ‘The facts on,record show the writs 

to bear d date the 18th November, 1826, and © 

have been delivéred. to the sheriff the same 

day. In virtue of them, he levied on the 

property of the plaintiff the 20th of that month, 

and advertised the sale to take place on the 
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22d day of December. But on the morning Beato. 


of that day, proceedings were stayed. by an’ 
injunction, whereupon, the, sheriff returned 
the writs into the clerk’s office, where they 
remained until the injunction was dissolved. 


act 
08. 
Basin & avi’ 


On its dissolution, the defendants took the | 


same writs out of the clerk’s office, and pla- 
ced them a second time in the hands of the 
sheriff, who levied again under them. 

It has been decided by this court, that a 
sheriff who makes‘a levy, before the return 
day of the writ, may proceed and sell after- 
wards, It is attempted here to carry this 
doctrine still further, and sanction a new levy, 
made after the force and effect of the execu- 
tion had expired. We can find no authority 
which goes so far, and there is nothing in the 
reason or convenience of the thing, which re- 
quires us to so extend it. The party may as 
well commence de novo under a new writ, a8 
the old one, 

The authority of the code of practice, art. 
700, has been relied on as sanctioning the 
course pursued in this instance. On an ex- 
amination, we find it does nothing more than 
declare, that so long as the injunction contin- 
ues, the limitation for making a return, does 

Vo. v1i1. (N. 8.) 50 





Ducat 


Basin & Ak. 
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Kenton, Dintsies ict, not affect the writ enjoined. We are unable 
wry to say, from this enactment, that it was the in- 


tention of the legislature to confer a power on 
the sheriff to make 4 new levy, though the 
return day of the writ had expired. Wheth- 
er he might not have proceeded to sell the 


property originally seized by him, this case 


does not require us to decide, though the au-. 
thority to do even that, is doubtful, and there. 
would be great difficulty in such a case, in 
ascertaining whether he should advertise it 
for the length of time prescribed by law for 
the different species of property, or only for 
the number of days that preceded the day 
fixed for sale, at the time the injunction was 
served. 'Theld rule, that the writ conferred 
no power after its. return day, except to sell 
where a levy had been previously made, was 
clear in. itself, and convenient in practice, 
We cannot, on the expression used in the 


code of practice, introduce a doctrine, from, 


which we perceive. great embarrassment and 
confusion must arise, though, as in most other 
changes and novelties, it is probable we do 
not see all the inconvenience to which they 


would lead. 





eee ati 
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It is therefore ordered, adjudged and de- ater District. 


creed, that the judgment of the’ district court 
be affirmed, with costs. 


Ripley & Conrad for plaintifis. 





MORGAN vs. PEET & AL. 


Aprrat from the court of the first district, 


Porrer, J. delivered the opinion 
court, The defendanis recovered judgment 


alee? 
= 


Barn ok ‘AL. 


_On a motion to 
ve an in- 


of ‘the ction all the 
in the poulian 


are taken for true 


A debtor inwhose 


against the plaintiff and issued éxecution t© hands the debt 


enforce it. He applied for, and obtained, an 


due by him is at- 
tached, may en- © 


injunction, which the court below, on a-hear- eel ee : 


ing, dissolved, 
Among other grounds on which the apph- 
cation was made, the petition states, that one 


‘Leggett had instituted a suit by attachment, 
and seized in the’’plaintiff’s hands all the 


money due by him to thedefendants. It also 


contains an averment, that this suit had been 


instituted since the rendition of the judgment, 
on which the defendants had issued execu- 
tion. 

The appellees appeared, and filed an an- 
swer to the petition. ‘They subsequently mo- 


. _ him by his credi- 


tor. 
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Fen a Dates ved to set aside the injunction, on the follow- 


’ ing grounds : ty 

1. There is not enough sworn n to, on the 
face of the petition, to grant the injunction, 

2. All the matters in’ the petition might 
have been shown, before the judgment, 

3. Nothing has occurred since the judg. 
ment, to authorise the injunction. A consid- 
eration of the validity of the second and third 
grounds, will dispose of the first. 

The plaintiff states and swears, that an at- 
tachment had been levied on the money due 
by him to the defendants, since the rendition 
of the judgment. If this be true, (and ona 
motion to dissolye, for matters appearing in 
the petition, all the allegations contained in 
it must be taken as true,) then it follows, that 
what has occurred afier the judgment, could 

not have been shown before ; and as to the 
legal right of the’ plaintiff to resist payment 
uhder such circumstances, the law is both 
clear arid imperative. “Payment,” (says our 
code) “made by a debtor to his creditor, to 
the prejudice of a service or an attachment, 
is not valid, with regard to the creditors séi- 
‘zing or attaching: those may, according to 
their claims, oblige him to pay anew, and he 





| 
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has, in that case alone, recourse against the Easterti ote ~ Oil 
| creditor.” La, Code, 2145. aw 
It has been contended, that the sheriff in —s 

| this case is nothing but a stakeholder. It is _”*** S21 

| difficult to recognise in him that charac- ™ 

| ter, for the defendants recovered judgment | 

| against him, for seizing goods which he ought 1 

| not to have taken, But admitting, that such 

| was his true character as between the persons 

whose execution he originally acted under, 

| and the defendants; nothing thatwe can dis- 

| cover on record, at all connects the attaching 

| creditor Leggett’ with the original dispute. 

He appears merely as a creditor of the defen- 

dants, attaching money in the hands of their 

debtor. rt} 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and it is 
further ordered, adjudged and decreed, that 
this cause be remanded, to be proceeded in 
according to law, the appellees paying the 
costs of this appeal. 


Watts for the plaintiff, Hennen for the de- 
fendants. 
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December, 1829. GARCIA vs. HATCHELL. 
Ne i , 
ar | Aeosias Goin the courtef the third dist; 
v8. istri 
edlice- om the e third ct. 





porte country Martin, J. delivered the opinion of the 
erville and Per- court, ‘T'he petition states, the plaintiff is the 
part of the terri- legal owner of a tract of land of ten thousand 


tory ceded b 
France to the U. acres square; that the defendant has taken 


States. 
possession, of part of it, illegally, cut down 
trees and committed other trespasses there- 
on, and concludes for possession and dama- 
ges. | 

The defendant pleaded the general issue, 
and claimed title. There was a verdict, 
finding several issues, and judgment was giv- 

en thereon for the defendant. The plaintiff 
appealed. 
. There are two bills of exceptions taken by 
the plaintiff's counsel. The first is, to the re- 
fusal of the judge to strike off’ several issues 
submitted by the defendant to the jury. ‘The 
second is, to the admission in evidence of the 
land regulations, commonly called Morales’ 
land terms. 

It is true, several of the issues complained 
of, are issues of law, and were improperly 
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submitted, and we have disregarded the find- Bustorn. Distt. 


ings on them. 

The document was objected to, as: unau- 
thentic. We have only the transcript, made 
by the clerk in the record, and as this alone 
does not enable us to ascertain, whether the 


. original, or copy produced, were authentic, 


the appellant must blame himself, if we have 
not attended to his bill of exceptions—as he 
has not inserted therein sufficient facts to en- 
able us to judge of the correctness of the de- 
cision of the inferior judge. 

The facts, as found by the jury, are, that 
the plaintiff claims under a grant from: Mo- 
rales, the intendant of the Spanish province 
of West Florida, of the first of September, 
1806, for 10,000 acres, in that part of the 
present state of Louisiana, now known as the 
parish of Feliciana, which is within that part 
of the country east of the Mississippi, of which 
the United States took possession in Septem- 
ber, 1810, and which, before that day, was 
known as part of West Florida. The plain- 
tiff has paid taxes on the tract from-1813: to 
1821. 

The defendant claims title in 640 acres, 
which he occupies, and is the locus in quo, 
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under:a‘certificate of theland commissioners: 
of the United States, in consequence of his 


possession, occupancy, cultivation and im- 
provements, He eftered on the premises. in 


1809, and immediately began his cultivation 
and improvements, 

There was judgment for the defendant, 
and the plaintiff appealed. The appellant's 


counsel principally relies on the failure of the . 


plaintiff to show a title on which he can re- 
cover—as the country within which the land 
claimed is situated, had been ceded before the 
grant, to France, and by France to the United 
States; and that, therefore, the grant is void, 
being made by the officer of a sovereign, who 
had no authority to make it. 

The cause presents the very intricate, and 
at one time very interesting question, to whom 
did the country between the Iberville and 
Perdido belong rightfully, when the title now 
asserted by the plaintiff, was acquired ? 

This question, however, has very lately un- 
dergone a solemn discussion, having been 
acted on and solved by the supreme court of 
the United States, on a writ of error from 
the court of the Louisiana district, in the cas — 
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of Foster & al. plaintifis in error vs. Neilson, rastern District. 


defendant in error. ; 


The decision of the highest tribunal of the #§@+se: 





nation, we are bound and inelined to consid- 
er as affording to us the only legitimate rule of 
decision, in cases relating to the construction 
of treaties. , 

They have considered the country between 
the Iberville and Perdido, as part of the ter- 
ritory, ceded by Spain to France, and the lat- 
ter to the United States. We are, therefore, 
bound to conclude, that the Spanish officer, 
who granted the premises to the plaintiff, was 
without authority for doing so. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed, with costs. 


Woodruff for appellant. 





PIJEAU vs. BEARD. 


December, 1829. 
SS a 


A 
Hardee. 


Apprat from the court of the parish and The third pos 


city of New-Orleans. 


be 


sessor is bound 
by the wife’s 
judgment 
Martin, J..delivered the opinion of the rer 


notary cannot 


~ 


allowed to 


court. This was an hypothecary action, by give evidence of 
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Eastetii District. Which the plaintiff sought the sale of a slave, 


isi December, 18 


srw the property of her husband, sold by him to 
Piseay + the defendant, on an averment, that the plain- 
BEARD. tiffs husband) 7 indebted to her, and she 

t. party's Aa. sa had no other-means of procuring payment. 
fl Caemting an The general issue was pleaded, and the 
defendant claimed title to the slave, under an 
authentic act of sale from the plaintiff’s hus- 


band, who had purchased the slave from Rob- 





inson, and given, to secure payment, his note, 


endorsed by the defendant, That at the ma- 
turity of this note, the defendant furnished a 
sum of money, and a note for a less sum than 


the first, to take it up—and furnished since, — 


the money to take up the second; and the two 
sums, thus .paid by the defendant, were the 
consideration of the sale of the slave, by the 
plaintiff’s husband to the defendant. 
There was judgment for the plaintiff, and 
the defendant appealed. * 
To prove her claim against her husband, 
the plaintiff introduced a judgment, by which 
they were separated of goods, and she recov- 
ered a sum of money against him. But this 
document was excepted to by the defendant. 
She then introduced her brother, who de- 
_ posed, that he had seen Morel pay to the hus- 








nl, — a 


existence of a receipt, given by the plaintiffs 
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band, the third part; the wife’s portion, in gastern District. 
a sum of money by him received from the —_—~ 


sheriff, on account of the plaintiff’s ancestor. —_ 


That_Morel wrote a receipt, while the plain: 4 
tiff’s husband signed. . - 
To this testimony,~ the defendant and ops 
pellant’s counsel excepted, on the ground that 
it was inadmissible. The judgmentis res inter 
alios acta, and while there is evidence’ of ‘the 





husband, the papershotld be produced, as. 
the best evidence of the fact of v-diiee the 
money, and of théquantum. 

A third possessor, before the Code of Prac- 
tice, could not be disturbed, till judgment was 
had against the mortgagor. This judgment 
the former could not attack, exéept’on the 
grounds of nullity, fraud or collusion. It 
was against him, prima | facie evidence, Ber- 
nard vs. Vignaud, vol. 1:9. Weare unable ; 
to say, why the third possessor should not be 
equally bound by the wife’s judgment against 
the husband. 

The receipt of the husband ought to have 
been produced or accounted for, and parol 
evidence of the fact it attests, was properly 
excepted to. 


404 
Eastern District. © ‘The plaintiff next introduced, an authentic 


December, 1829. 
SS ad 


Came 


: Ae i 


CASES IN THE SUPREME COURT 


act of sale for the slave, from Robinson to her 
husband, and the note which the latter had 


Beano, given, with the defendant’s endorsement, with 


‘ apts 


" @ receipt on the back for $110; and another 
note for $360, endorsed by the — 
drawn by her husband. 

The defendant relied on the authentic act 
of the plaintiff's husband to herself, and the 
certificate of the recorder of mortgages, that 


Robinson had cancelled,bis mortgage on the 


slave. These two documents bear date of 
the same day. “Y 

She further offered the notary, before whom 
the plaintiff's husband executed the act of 
sale for the slave to herself, (the defendant,) 
to prove his declaration and acknowledgment, 


that the sum mentioned in the act of sale, as 


the consideration of it was, that the defend- 
ant, as his endorsee, had furnished him with 
the money to take up his notes to his own 
vendor. 

This testimony was objected to, as contra- 
dicting the averment in the act of sale, and 
the plaintiff’s husband’s declarations: could 
not be evidence against her. We think the 
testimony was properly rejected, not because 
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it was contradicting the avermentin the act 
of sale, which was, that the vendor had re- 
ceived the consideration of the sale from the 
vendee, and to add, that it had been re- 

ived for the purpose of paying a certain 
debt, which the vendor was liable for, but 
because the testimony was the declaration of 
a third party to the act, not part of the res 
gesta, nor sworn to. 

It then follows, that by the judgment of the 
plaintiff, it is established, that she is credited 
for a larger sum than was awarded against 
the present defendant; that the latter is the 
third possessor of a slave, part owned by the 
husband during the contract. . 

The defendant has not even succeeded in 
showing she paid the money to thé vendor, 
otherwise than as a consideration of the sale: 
it is not contended, and had she paid it to the 
creditor of the husband, the possession of the 
note by the plaintiff, repels the idea that it was 
paid by the defendant. It is farther in evi- 
dence, that Robinson, the mortgagee, can- 
celled the mortgage on the very day the de- 
fendant bought: so it is evident it was not 
subrogated to the mortgage. 
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Eastern District. Tt is therefore ordered, adjudged and de- 
ro gy * creed, that the judgment of the parish court — 


Pusxav be affirmed, with costs, 
ve © 


Beard. 


Seghers for the plaintiff, De Armas for the 
defendant. | & 





